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DAMESTIC.RELATIONS LAW

By Forrest S. Mosten

peacemaker is "one who
makes peace, especially
by reconciling parties in
conflict.” Family lawver
peacemakers affer ser-
vices ranging from litiga-
tor to parent educator. Many family
law practitioners are already utilizing
peacemaking as a permanent part of
their work.

Peacemaking services for fam-
ily law clients. The first step for a
peacemaker is to provide informed
consent to the client about the pro-
cess option to be used. This should
take place as early in the relationship
as possible and include a detailed dis-
cussion of the roles the lawyer can
play and choice of processes that can
be selected. Before writing a demand
letter or filing a court action, it is best

W
L

practice for the lawyer to explain
what other non-litigation process op-
tions are available. If the lawyer is not
qualified or chooses not to offer other
process options that are available in
the community, the lawyer should
discuss these and provide resources
——— ——
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and relerrals, or, at least, recommend
that the client find out more about
these other service models. A peace-
maker should proactively provide a
more comprehensive and nuanced
explanation of the following addi-
tional options; client self-resolution:
party-party resolution; lawyer-lawyer
resolution; four-way settlement con-
lerence; collaborative settlement con-
ference; and mediation

Litigator as peacemaker. Peace-
making and litigation are not neces-
sarily incompatible. Litigators who
embrace a peacemaking approach can
mike a positive difference in the lives
of their clients. On an individual case
basis, the lawyer can set a peacemak-
ing tone in many ways: (1) readily
agree to requests by the other party
to stipulate to facts, admissibility of

It is no longer a choice between mediation
or lawyers—it is mediation and lawyers.

evidence, and other requests to speed
up proceedings; (2) readily agree o
requests for personal accommoda-
tions from the other party and coun-
sel for continuances based on illness,
children’s needs, work responsibility,
and other reasons; (3) refuse to 1ake
advantage of mistakes committed by
opposing parties and counsel; (4) re-
frain from negative personal or sar-
castic comments; and (5) ar all times
advocate for family healing and dem-
onstrate that such an approach is con-
gruent with the interests of the client.
Mediator as peacemaker. Today,
mediation has become an integral
part of family law practice. It is no
longer a choice between mediation or
lawyers—it is mediation and lawyers.
Mediation comes in all shapes

BUILDING A SUCCESSFUL LAW PRACTICE
WITHOUT EVER GOING TO COURT

and sizes. Some junsdictions compel
parties and counsel to participate in
mediation. *Mediation” is used to de-
scribe evaluation and directive neu-
tral interventions. The same word.
*mediation,” is used to describe

“transformative mediation,” which
takes place voluntarily in a private
setting in which all proposals come
from the parties themselves and the
miediator facilitates solely 1o promote
empowerment and recognition of the
other party’s needs and concemns.
With so many forms of mediation,
parties and lawyers might not know
what mediation is: Two definitions of
mediation put this issue in clear relief
One definition states, “Mediation is a
process in which an impartial third
party facilitates communication and
negotiation and promotes voluntary
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decision making by the parties to the
dispute.” In contrast, another defini-
tion of mediation states, “Mediation
is the search for the invisible bridge
that connects every living being with
every other.”

The question is whether one
wishes to add mediation services as
an “add-on" to a current practice or
wishes to restructure one's practice
and career with a peacemaking per-
spective. The difference is whether
one remains a traditional family law-
yer in mediator clothing or offers me-
diation services that build on one's
family law expenence and skills with
the added knowledge and perspec-
tive of a peacemaker

Unbundled lawyer as peace-
maker. Essentially, unbundling is an
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