MEDIATION AND
THE PROCESS OF FAMILY LAW REFORM

Forrest S. Mosten

The family law system needs fixing. The real question is how to go about fixing it. The concept of
mediation and its process should be vital in the rethinking and restructuring of the system. This
article discusses how mediation can be used in policy-making to get all the stakeholders in the
Sfamily law system to creatively and non-judgmentally work toward reform. The author contends
that increased legal access and speedy low-cost dispute resolution should be at the top of the
reform agenda. Courts and professional offices are valued for their consumer-friendliness,
stressing nonadversarial settings and client education.  Unbundling is urged to be not only
accepted but also promoted as a practice 10 meet the legal needs of families. The article
concludes with the argument that effective reform should incorporate the principles of
mediation, and the reform process should take advantage of models of consumer friendliness
from both the public and private sectors.

Families who litigate are nearly always worse off when they leave my court-
room than before they ever met me. '
—Hon. Anne Kass
Albuquerque, New Mexico

Jurisdictions throughout the world are embarking on family law reform
due to the nearly universal recognition that the current judicial system is fail-
ing to meet the goals and needs of families, judges, lawyers, and their com-
munities.

This article offers a focus for policy makers in establishing an agenda for
family law reform and a process for implementing that agenda. I shall attempt
to integrate three themes in sharpening that focus: (1) the use of mediation
principles as a process model for approaching family law reform; (2) the im-
portance of the symbiosis of reform that occurs in cross-fertilization between
the courthouse and the private sector, particularly in innovative legal delivery

Author’s Note: This article is based on chapter 22 (The Legacy of Mediation) of Forrest S.
Mosten’s “The Family Law System of the Future” (in The Complete Guide to Mediation, Ameri-
can Bar Association, 1997). The author dedicates this article to his mentor of over 25 years,
Louis M. Brown (1909-1996), the “father of preventive law,” and wishes to acknowledge Jody
Grotzinger, Lynn Carp Jacob, Monica Butschek, and William Howe Il for their invaluable
assistance.

FAMILY AND CONCILIATION COURTS REVIEW, Vol. 37 No. 4, October 1999 429-447

© 1999 Sage Publications, Inc.

429



Mosten / MEDIATION AND FAMILY LAW REFORM 431

society, it is being used to manage and prevent disputes and to facilitate con-
sensus, team building, and policy formulation in both the private and public
sectors. The examples of such expanded use of mediation are too numerous
to set forth here, but a few illustrations may be helpful.

If an engaged couple comes to a mediator with an agenda to work out a
prenuptial agreement, the mediator, along with helping the partners negotiate
the terms of their prenuptial agreement, can also provide a legal and commu-
nication wellness checkup and information to help strengthen the couple’s
marriage and avoid marital conflict down the road.’

In business projects, mediators are now being used to “partner” with par-
ties from the conception stage through completion. For example, in the devel-
opment of an international resort, the parties might hire a mediator to help re-
solve differences in the negotiation stage that might prevent a deal from being
consummated. In that role, the mediator could help establish a process for fu-
ture dispute resolution. The mediator could then be available either on-site or
on call to work with parties at the first signs of impending conflict to smooth
out difficulties and help the project run more smoothly and at a lower cost.?

A final example of a public sector use of mediation is in the area of com-
munity facilitation and team building. In low-income public housing projects
that are governed by boards of residents from different ethnic backgrounds,
mediators work with board members to facilitate communication, reflect on
perspectives, and help residents resolve conflicts. The mediator can help en-
able the board to create policy that will have present and future impacts on the
residents and their children in the areas of violence, drugs, community eco-
nomic and employment centers, relationship with police and merchants, and
other aspects of community life.’

The success of a mediative peacemaking approach is evidenced by Jimmy
Carter fashioning the Camp David accords between historical enemies and
by George Mitchell building peace in Northern Ireland. Why would it not be
used to make changes in the family law system?

In analogizing mediation principles for use in family law reform, the first
step is for agents of reform to accept the stakeholders “where they are” while
serving as agents of reality to help stakeholders articulate the problems of the
system and the need for change.

In mediation, a nonjudgmental neutral third party attempts to help parties
change their perspectives so that they can change ways that are not working
and create new ways that may require different behaviors and agreements. In
working off an agenda created by the parties stressing empowerment and rec-
ognition, a mediator can work on two seemingly incongruous paths. First, a
mediator can help the parties surface and better understand their true needs
and interests as opposed to their stated positions. Second, through reality test-
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COURTS AND PROFESSIONAL OFFICES
SHOULD BE CLASSROOMS FOR CLIENT EDUCATION

The foundation of mediation is informed participant decision making
based on education. The participants’ ability to make informed decisions is
seen as the bedrock of the process so that the mediator spends time and atten-
tion making sure all participants are ready to make decisions.

One of the innovations resulting from the mediation movement is that of
client libraries. Client libraries require the allocation and commitment of
space and resources for client education. Client libraries contain consumer-
friendly books, videos, and audio tapes. They have computers for parties to
prepare their own legal work and serve as child care centers with toys and
age-appropriate learning materials so that children will have a place to stay if
other child care cannot be arranged.

Currently, there are successful models of client libraries in courts in Mari-
copa County; at law schools such as the University of Southern California
and the University of South Texas; in public libraries in Sydney, Australia;
and in a growing number of professional offices such as Sherman, Lober &
Williams in Santa Cruz, California, Madden & Butler in Brisbane, Australia,
and the Louis M. Brown Client Library in my own firm in Los Angeles."!

Most courthouses have law libraries for the lawyers and judges. Al-
though the public is not barred from using such libraries, materials are gen-
erally not readily accessible or easy to understand. Judges find that in-
formed litigants who represent themselves protect their rights better, are
better prepared (fewer shoeboxes with receipts), put on their cases in less
time, and do not sacrifice their rights by putting judicial officers in the posi-
tion of having to be their advocates.

As indicated in Professor Janet Walker’s research on client information in
England, courts should be thinking not just about providing client-accessible
legal information but also how such information should be presented to the
public. England has considered it such important public policy that Parlia-
ment has legislated a required information meeting for divorcing spouses to
take place before any court proceedings are filed.'? This legislated mandatory
meeting is in addition to the Citizen Advice Bureaus, which exist throughout
England and Canada to educate citizens about their legal rights.

In planning for family law reform, citizen education should be explicitly
written into any system. If it is determined that budgetary constraints do not
permit for full-time staff for a courthouse citizen’s library (as exists in public
libraries in Sydney, Australia), perhaps an effort can be made to recruit vol-
unteer citizen library staff from the ranks of retired persons or neighboring
churches and synagogues. Courts are institutions of the community, and peo-
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The differing stakeholders spoke directly with each other. Each stake-
holder (or representative) was allowed the opportunity to be heard and to
articulate important values and concerns. In turn, each participant was will-
ing to listen and did listen to different approaches.

Although the Oregon Task Force may have been willing to modestly settle
for increased awareness and empowerment rather than rush for concrete re-
sults at the expense of an incongruous process, the task force’s commitment
to a mediative approach resulted in significant legislative results. The ulti-
mate litmus test of the task force’s commitment that the reform remain with
the stakeholders was underscored by its unique and selfless decision to plan
for its own sunset termination.

SYMBIOSIS OF COURT AND PRIVATE INNOVATIONS

Family mediation started in the late 1970s as a private sector reaction to an
inflexible and nonresponsive court system. Courts around the country then
began creating mandated mediation programs in the courthouse that fostered
policy breakthroughs in confidentiality, assessment criteria, and the treat-
ment of families harmed by domestic violence.® The success and innovations
of these court programs in turn spurred greater growth in private mediation
that focused on conflict resolution theory, negotiation strategies, and training
innovations. The Association of Family and Conciliation Courts is founded
onabelief in the values of the interdisciplinary court-private sector symbiosis
on a national scale, and this public-private cross-fertilization is occurring in
nearly every community in this country, as well as many foreign jurisdictions.

Two overriding trends mark this symbiosis:

1. Taking its lead from private mediators and client-centered lawyers, therapists,
and other professionals, courts are shifting from institutions that decide cases
to institutions for public education and brokering options to resolve disputes,

2. Inspired by the rapid pace and success of family court reform, private profes-
sionals are contributing directly and indirectly to court reform by offering
consumer-oriented service products and innovative delivery systems.

In 1994, the American Bar Association established the Louis M. Brown
Legal Access Award to recognize innovative efforts to improve the delivery
systems to moderate-income persons. A quick perusal of the nominated pro-
grams reveals the vast number of both court and private sector programs that
are attempting to creatively meet the needs of families.® In developing an
agenda for family law reform, policy makers might attempt to integrate some
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ally been seen by the public as very consumer friendly. Researcher Jessica
Pearson has found that disputants consider mediation less damaging to rela-
tionships, and that mediation helps parties identify real issues, feel as if they
were treated fairly, and feel as if they were treated with dignity and respect.®
From the lessons of mediation, many lawyers and mental health profession-
als are beginning to train their staffs to be better on the telephone and more
client friendly. Because failure to return telephone calls is a major source of
ethical complaints, lawyers are stressing consumer-oriented follow-through
practices. Client-friendly office brochures and information and client-oriented
service products are being developed with the understanding that much like
other professions and service industries, professionals in family matters must
be responsive to overall consumer needs.’

This same consumer-friendly approach is being adopted in the most pro-
gressive court jurisdictions. The platinum model of court reform is the Mari-
copa Superior Court (Phoenix, Arizona). Through the leadership of Judge
Rebecca Albrecht, court administrator Gordon Griller, and lawyer-nun
Noreen Sharp, Maricopa has a national reputation for putting the public first.
This court system has even relabeled litigants as “customers” and has estab-
lished a self-service center on the fourth floor of its courthouse to service the
growing number of pro se litigants. As indicated in the accompanying Mari-
copa diagrams, using technology, this court has totally revolutionized and fa-
cilitated the way citizens can access the court and its information through
easy-to-read pamphlets and court forms, and consumer-oriented service rep-
resentatives are trained to help citizens meet their legal needs.'® Working with
other institutions in the community, Maricopa has earned the respect and sup-
port of Phoenix’s lawyers. The consumer-friendly Maricopa model is being
taught to judges and court administrators from other jurisdictions in “litigants
without lawyers” seminars, which are held on a regular basis. The result of
this combined effort of technology, collaboration, innovation, and gutsy po-
litical leadership should be a blueprint for the court system of the future.

SETTLEMENT IMPACT STUDIES

If only 3% to 5% of cases are ultimately decided by a judge, why are court
systems not designed for the 95% to 97% of cases that settle?

Mediation offices have different features than courthouses. Mediators try
to have offices that are private and quiet, with comfortable chairs that pro-
mote discussion. Mediators typically have telephones and fax and copy ma-
chines available to facilitate the sharing of information. Some mediators’
computers are available to write up the agreements made on the spot. Many
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CONSULTING LAWYER IN MEDIATION

Many clients are afraid to enter into mediation without the support, in-
formation, and advice of a lawyer. This discrete task role by mediation-
friendly lawyers may be the single greatest catalyst to the further expansion
of mediation.

Because full-service representation is the conceptual framework upon
which most ethical and professional rules are based, there are significant in-
stitutional and attitudinal barriers to promoting unbundled legal services.
There is also a great deal of misinformation. Many opponents of unbundled
legal services are fearful that lawyers will jump in and out as counsel of rec-
ord. Unbundled legal services are designed for parties to represent them-
selves so that discrete court appearances are not part of the model. On the
other hand, court reformers are free to revisit their own concept of special ap-
pearances to accommodate lawyers helping litigants in court on a limited ba-
sis, as is being considered in Ventura, California.

Notwithstanding the many barriers, progressive jurisdictions such as
Maricopa actually have a list of unbundled attorneys available in the court-
house and run cutting-edge training programs through the courthouse. The
response by the local bar has been overwhelmingly supportive. The Oregon
State Bar has worked with malpractice insurance carriers to inform lawyers
that if they unbundle, " they will be covered by their malpractice insurance in
order to alleviate fear in that direction.” State bars of Colorado and Massa-
chusetts have just issued unbundling-friendly ethical opinions, and state bar
task forces in Wisconsin, Maryland, Hawaii, Minnesota, and England view
unbundling as key to family law reform and are exploring ways of reconciling
this legal access innovation with ethical and professional barriers.

The key for family law reform is that this unbundling and other types of le-
gal service delivery innovations in the private sector offer an expanded vision
of the reformers to meet the needs of the citizens in their jurisdictions. Con-
crete suggestions for reform are as follows:

» Courts, the legislatures, and the legal profession should reaffirm their commit-
ment to legal access as top public policy, with explicit statements that laws,
procedures, and professional responsibility rules should encourage legal ac-
cess to justice generally and to discrete task representation specifically. Any
statutes or obligations on lawyers to the contrary should be assessed and modi-
fied to comport with legal access policy.

» Consistent with the growth of mediator immunity, states should enact statutes
granting civil immunity to lawyers who unbundle their services with respect to
any service not expressly requested by the client. To facilitate informed client
decision making, states should ratify a model discrete task lawyer-client en-
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lawyers cannot narrow the range of results. Such open-ended cases are often
ripe for escalation; they can be even more susceptible to mediated resolution
because neither side can be confident of how they will tumn out. With the
crunch on the courts and settlement talent weighing heavily in the private dis-
pute resolution industry, it is no wonder that mediators are filling their calen-
dars with these high-conflict matters.

In designing a new system, both judicially imposed and mediated case
management deserve a place on the reform agenda.

PROFESSIONALS AS CLIENT COACHES AND
CONSULTANTS IN MEDIATION:
UNBUNDLED OR DISCRETE TASK SERVICES

Should litigants begin representing themselves in court in greater num-
bers, they do so at their peril. Research has shown that self-represented liti-
gants receive less child support, fewer temporary orders, and less or no tax
advice; they also use mediation less frequently, which keeps these divorcing
families from receiving interventions from knowledgeable professionals that
can resolve conflict within the family system and ameliorate it in the future.
Many self-representers can afford lawyers but do not want to use them be-
cause they do not want to spend the money, are afraid of losing control over
their own lives, or believe that lawyers would actually add to their problems.

The ABA Comprehensive Legal Needs Study in Maricopa, Arizona,
found that 88% of family law cases have only one lawyer and 62% of the
cases have both parties unrepresented.” If lawyers are now being totally
eliminated in nearly two out of three family law cases in some jurisdictions,
lawyers as a professional interest group may have a stake in keeping market
share by providing services to pro se litigants where they might otherwise be
eliminated altogether.

Rather than requiring clients to pay a high economic entry fee (retainer)
and having the lawyer perform all of the services necessary for competent
representation as required by the full service package, many lawyers are now
offering their services a la carte. These discrete task services can be pur-
chased by the hour, and the client is in charge of both the extent of services
and the depth of the service. “Unbundling” offers clients a middle ground be-
tween dispensing with lawyers altogether and signing on for the full service
package. The client is in charge of determining which services are to be per-
formed by the lawyer and which tasks are to be done by the client. The client
also decides the extent of responsibility that the lawyer will have for the case.
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court system. This understanding can take place via client education,
including visits to consumer-oriented libraries and websites (see
http://www.divorceinfo.com and http://www.divorcelawinfo.com), in
courthouse self-help centers, and especially between parties and their
lawyers.

In 1989, I proposed an approach to such a discussion between lawyer and
client that might provide at least one template for family law reform:'®

1. Courts and professionals should educate consumers as to appropriate options
to the litigation process that might affect the overall result, cost, impact on re-
lationships, speed of resolution, control over result, and emotional impact on
the litigants.

2. Courts and professionals should provide written, video, computer, and oral in-
formation that would help litigants compare and contrast appropriate alterna-
tives to litigation with the court process in light of the above factors and in
view of the relevant facts and circumstances of the litigants’ situation,

3. Iflitigants decide that an alternative to court litigation is the most appropriate
vehicle to resolve the matter, courts and professionals should provide re-
sources from which the litigant can choose. Such resources should at mini-
mum educate litigants as to the following:

a. Training and experience of mediators and other service providers in the
community

b. Model mediation and other contracts used by neutral providers with expla-
nations of how litigants will be affected

¢. A description of different styles and approaches of mediators

d. Affirmative encouragement to litigants that resources should be account-
able to them and to their lawyers and that lawyers are very helpful in the
process

e. A thorough explanation of how lawyers can be helpful in the use of media-
tion and other ADR processes.

This information can be contained in custom videotapes, in conferences as
mandated in Britain, or in a hybrid multidoor process as envisioned by Sand-
ers. Regardless of the ultimate result, court reform should ensure that the dis-
cussion and consideration of alternatives to the court system be afforded liti-
gants at the earliest opportunity.

CASE MANAGEMENT AND CREATIVE EVALUATIVE
PROCESSES SHOULD SUPPLEMENT ULTIMATE
RESOLUTION AS GOALS OF THE FAMILY LAW SYSTEM

Just as courts are now more institutions of settlement than final decision
making, within litigation itself, courts are assuming more of a management
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minder notices concerning important legal events such as a change in school,
modification of support, and the sale of a house.”

The underlying causes of conflict are rarely resolved when a party makes
an agreement or a judge renders an order. Even in mediation, research has
shown that the interventions are too short and superficial to have any long-
term impact on behavior.” In the process of court reform, there should be
exploration as to how parties can be educated and given assistance in the
community during and after the court process so that future conflict can be
prevented and maximum satisfaction within the new family units can be
attained.

CONCLUSION

A process of reform that incorporates the principles of mediation, that
takes advantage of models from both the public and private sectors, and that is
based on an agenda of core beliefs and vision has a better chance of being im-
plemented and ultimately meeting the present and future needs of families in
our society.
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EDITORIAL NOTES

THE LAST ISSUE OF THE TWENTIETH CENTURY

As is typical of our October issues, this last issue of a volume of FCCRis a
bit thinner than the others because of page limitations. The articles, however,
are authored by outstanding members of the Association of Family and Con-
ciliation Courts (AFCC) community and are rich in ideas and experience.

The following articles are particularly appropriate for the last issue of
FCCR in the twentieth century in that they provide both a historical and a
forward-looking perspective on the family law dispute resolution system.

Forrest (“Woody”) Mosten is one of the nation’s most creative thinkers
and doers in family law reform—a family mediation pioneer and an innova-
tor in the delivery of legal services to underserved populations. Woody draws
these experiences together in an article that uses a mediation model to set an
agenda for the future of family law reform, an agenda that moves away from
courtdecisions and orders to facilitated settlement and informed consumers,

The student staff and I look forward to continuing to work with FCCR
readers and the AFCC community in the new millennium. We will continue
to face the challenge of building a family court system responsive to the needs
of the communities it serves.

—Andrew Schepard
Hempstead, New York



