CHAPTER 5

UNBUNDLING LEGAL SERVICES TO HELP
DIVORCING FAMILIES |

By Forrest S. Mosten

OVERVIEW

This chapter is designed to give the family professional a working knowledge of
the Importance, concepts, and fundamental skills of recommending and providing
unbundled services.' Unbundling is as much a mindset and approach to helping
clients as it is a form of practice. Therefore, in order to put unbundling into his-
torical and sociological context, after defining the concept and setting out its bene-
fits to divorcing family members, the judiciary, and family professionals, section
one of this chapter will describe the history and development of this approach to
practice. Section two of the chapter will show how unbundling is a cutting edge
and creative process that clients seek and lawyers use. It will also go through the
eight key steps to delivering an unbundled legal services. Finally, section three
will close the chapter with some of the initiatives that will guide unbundling
through the next several decades.




INNOVATIONS IN FAMILY LAW PRACTICE

‘Part A: Vertical and Horizonta] Unbundling

Advice: If a client wants advice only, it can be purchased at an injtig] consul-
tation or throughout the case as determined by the client with input from
the Iawyer. The lawyer and client collaborate in helping the client decide
if and when turther consultations may be needed.

arch: If a client wants legal research, a personal or telephonic unbyp.-

Rese
dled service provides this legal information. Research may take as little a5

fifteen minutes or as m 5 - The client is jn Charge of deter-
mining the scope of the job and who will do the work: the lawyer, client,
Or a negotiated collaborative effort between the two.
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TORY ‘Discrete tasks are agreed on between the lawyer and client.
ment Preventive legal wellness checkups are also a form of unbundled services. The
‘WYer ren.- lawyer diagnoses and counsels the client concerning a current or potential legal
just a theo.

problem. The client determines whether to take action to
issue. If the client decides to pursue active treatment, a la
fessional (e.g., accountant, insurance broker, or therapist)
work. In short, unbundling 1s possible in a variety of replicable models.

In horizontal unbundling, the lawyér’»ma_v be-engaged for only one issue. For
example in a family case, the lawver may
and the client will either represent himsel
for all other issues.

prevent or cure the
wyer or non-legal pro-
may actually do the

lis Currently

handle the issue of spousal support only
fand/or engage another representative

In the same way, a lawver might represent a client in a hear-
ing on single temporary child custody hearing but the ¢l

ing thejr
10Tizont,]

_ ient will represent herself
lited servijc.

h'ng is the at subsequent hearings on child custody or at trial on' all issue‘s. Lawyer. and c.h'ent

o work together to determine the scope of representation and in unbundling-friend-

ombination ly jurisdictions, the court and other party is required to honor that lawyer-client
decision.’

ng:

Limitation of legal services based on informed consent and a written agree-

) ment is permitted in every state and in manv Western countries.*
dal consy]- ’

Every consulta-

tion with a lawyer, therapist or accountant that does not result in an agreement to
put fr(?m provide future service is an unbundled service. The professional has a multitude
nt decide of services to offer and either the client chooses not to pursue or cannot afford the

“full service package” offered by the professional. “Second opinions” are classic
unbun- unbundled services: the professional limits his/her scope to review and comment
s little as on the work of another professional but does no more. Every time a lawyer
f deter- writes a single letter instead of three possible letters or making several phone calls,
, client, the services are limited and unbundled.

Even where it hasn’t been labeled as such, unbundling and limitation of scope
ient to exist because very few clients want or can afford unlimited legal service. What
ared. makes modern unbundling so unique is that clients either expect or are proactively

‘ informed and educated about the option of unbundling. Similarly, the professional
parties, proactively offers a single client or a client population an explicit choice to utilize
limited services. Lawyers now have many institutional and ethical protections that
vert to

allow them to offer these services without being unreasonably sued or disciplined.

Rich individuals and companies use legal unbundling every day. Ifa doctor has
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an employment issue with a nurse, the doctor probably has a relationship with a
lawyer whom she can call for advice, to review or write a letter, or to look up the
law before the doctor sits down with the nurse to try and sort out the problem.
Most poor spouses, working persons, and middle income individuals do not have
regular relationships with family lawyers, do not believe they can afford to pay
them if they did, and often are not given the resources or help to know how to
handle a limited relationship with their attorney.: The iéwyer may also not be
trained and or willing to offer limited services to new clients. Unbundling offers
assistance to lawyers and clients, both of whom will benefit from its use.

Part B: History and Origins of Unbundled Legal Services

In 1978, one of the national investigations of the department of Consumer
Protection for the Federal Trade Commission at its Regional Office in Los Angeles
concerned unfair trade practices in the real estate industry. Specifically, innova-
tive “maverick” real estate brokers were “unbundling” their services by discounting
their prices to sellers who wanted to do most of the work themselves. These sell-
ers would show and negotiate sales themselves and the brokers would offer kits
(flags, signs, forms for agreement) and arrange for these do-it-yourselfers to
advertise their homes on the local Multiple Listing Services (MLS). These dis-
count brokers were being harassed and denjed access to the MLS by their broker
competitors. The investigation had some positive impact on the real estate indus-
try as the National Association of Realtors and many state regulators affirmed the
consumers’ right to negotiate terms and price of services. Home sellers no longer
felt it was their legal duty to agree to pay the standard 6% commission; they were
able to negotiate.

In 1991, the ABA Standing Committee of Legal Services was studying the
effect of the pro se movement on consumers, the courts, and lawyers. It became
apparent to the committee reviewing the Sales5 study of pro se innovations led by
Judge Rebecca Albrecht® in Maricopa County, Arizona, that the downsides of self-
help in divorce (poor results in child support and child custody issues, no tax
advice, no mediation or Counseling referrals, living without orders or not modify-
ing outdated orders, etc.)” could be ameliorated if self-help litigants could have
some legal help, short of the expensive and often disempowering full service pack-
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ip with 5 3 " age. . ‘a |
look up the { Due to my experience as Assistant Director of the Consumer Protection Unit
roblem % and my membership on the ABA 'Standing Comrriittee, I was able to bring my .
' ot have experience of unbundling in the real estate industry and explain how these con-
lto pay cepts could be applied in legal services to my colleagues on the committee? and
how ¢ unbundling was born.
10t he
ing offers Growth of Legal Clinics
On September 14, 1972, Leonard Jacoby, Stepiierr Meyers, and | opened the
world’s first private legal clinic on Van N uys Blvd in the San Fernando Valley in
Southern California. Jacoby and Meyers and thousands of clinjcs that followed
. changed the legal landscape in many ways. One of the clinic’s major contributions
was a harbinger of unbundling: the set fee consultation.
"S Angeles Jacoby and Meyers offered a consultation to the public for a set price—it start-
‘nnov;ai_ ed at $15 and then later was raised to $25 and beyond. The importance of offer-
‘Counting ing this service cannot be overstated. By paying in full, the client was entitled to
ies}(ej sell- the lawyer’s undivided attention and paid for loyalty to give legal information,
tro ts realistic options, and guidance—without any further obligation.
dis. This is pure unbundling: the lawyer provided a discrete service—the consulta-
tion—and it was up to the client to decide if further services were needed, and
)roker whether Jacoby and Meyers would be the service provider. This bifurcation of
.egl(:::- roles between legal diagnostician and provider is the essence of unbundling.
longer Based on these origins, the concept and movement of unbundling have evolved
S and grown. The following abridged history gives a brief highlight of unbundling’s
y were development to date:
‘)e * 1992 Australia: Unbundling Kevnote. Due to the pioneering efforts of
ame Professor John Wade and many others, Australia has created a highly
jffisle)i‘;- - receptive environment for mediation and the Australian tamily law com-
munity was open to exploring the concept of unbundling. The kev interest
¢ N for Australians was to find a way to promote mediation within the law
zi‘f}“ office and unbundling seems to attract mediation—friendly lawyers.
pack- . *  1993: First Journal Article on Unbundling. Professor Linda Elrod of

Washburn University was the Editor of the ABA Family Law Quarterly
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and had the courage to publish my first article on the subject that has led to

a growing literature in this area of legal access.’

1992: ABA Needs Study and 1994 Recommendations for Legal Access.
The largest legal needs study in history revealed the critical state of unmet
legal needs for midd]e income individuals. The 1996 white paper based on
the 1994 study contained recommendations fbr‘action by government, the
organized bar, and by the private sector. Unbhndling was hailed as one of

the most important legal access initiatives for the 21st century.'°

1994. England National Conference on Legal Access. Lord Justice Harry
Woolf played a large role in Britain in his address to over 400 lawyers in
London during this conference. In addition to my keynote on unbundling,
Carrie Menkel Meadow and other thinkers on legal access met for a semi-
nar and contributed articles compiled in Shaping the Future: New
Directions in Legal Services (London Le

to the Woolf Report. The report has served as a blueprint to encourage
unbundling and other access reforms in Britain.

the future of the mediation and unbundling reforms, Professor Michael
Milleman of the University of Maryland School of Law unleashed law stu-
dents on the courts of Baltimore to help unrepresented litigants. The
study documents the satisfaction and importance that law students derived
from helping people help themselves by offering unbundled coaching

rather than ful] service representation. '!

tions of the unbundling concept to maximize scarce resources to offer lim-
ited help to the underserved in a variety of fields.

1997: Wisconsin and Oregon Unbundling Statewide Conferences. As the
legal landscape differs from state to state, it has been crucial for leaders in
state bar associations to Sponsor conferences that lead to an unders i
and acceptance of unbundling as competent and protected practice

These early states have spawned friendly environments where unbundling
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t has led to innovation has been permitted to flourish.

+ 1999: Colorado Rules on Unbundling. Building on a statewide conference

\ccess. held in Denver in September 1997, the Colorado State Bar issued the most
of unme¢ comprehensive state rules legitimizing unbundling as an accepted practice
r based on of law and giving protection to lawyers who ghostwrite court pleadings..’3
r::ro];’etl;; ¢ 2000: First National Conference on Unbundling: Baltimore. In addition to
the kevnote by the ABA President, Robert E. Hirshon, legal services inno-
vator Richard Zorza, and this author, the conference resulted in the publi-
€ Harry cation of 26 recommendations that remain the unfulfilled blueprint for
;}’ ers in unbundling today."
- :nsceur;nf’ * 2002: Florida Rules on Unbundling. Florida is a leader in quality certifica-
- tion and continuing education for mediators; therefore it is little wonder
that led that the Florida Supreme Court approved rules that expanded on the
ourage Colorado model. Key improvements include a process for limited scope
court appearances and protection and permission for lawyers to treat
unbundled clients as pro se. This allows lawyers representing the other
ents as spouse not to fear discipline nor civil liability for communicating with a
’chael represented client even though such clients may have unbundled represen-
aw stu- tation.
I;il:r'i\'e d ¢ 2003: California Rules and Judicial Council Forms. In its Rules of Court
ng in effect July 1, 2003, the California Judicial Council promulgated stan-
dards that differ from Colorado and Florida in two major respects. First,
lawvers making limited court appearance with proper notice can withdraw
ling ; 3 without leave of court if the proper Judicial Council issued forms are filed
access. and served.” Second, ghostwriting lawyers are not required to disclose
fr'luta- }‘ their involvement in the preparation of court documents.
fer lim- 4 4 * 2003: Lerner v Laufer. The most important American case on unbundling
is Lerner v Laufer (819 A2d,484, New Jersey, 2003) in which the court
As the ;a absolved from malpractice a family lawyer who had reviewed a mediated
ders in E settlement and had limited his scope to the review of the agreement,
5““di“g F specifically excluding any investigation or discovery. When the client (the
of law. ‘ f wife) discovered later that the husband’s company was more valuable than
'“dﬁng she thought, she successfully vacated the decree and negotiated a better
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deal.

The client then sued
stock

. With its report,
the imprimatyr of

. This professiona] support wil| pave

AND THE STRUCTURE
SERVICES

- To quote Avenye Q,"”
urpose” in theijr work that provides

ctice also gives Iawyers a sense of con-

osed by courts and opposing Counse].
amily iawyers to redu

ce the possibility
Family iaw_vers are often the targets of unhappy divorcin

Spouses who want Someone to blame for a f:







